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JUSTICE COMMITTEE 
 

AGENDA 
 

18th Meeting, 2011 (Session 4) 
 

Tuesday 13 December 2011 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 3 and 4 in private. 
 
2. The Carloway Review: The Committee will take evidence from— 
 

Brian McConnachie QC; 
 
James Chalmers, Senior Lecturer, University of Edinburgh; 
 
Fiona Raitt, Professor of Evidence and Social Justice, University of 
Dundee; 
 
Bill McVicar, Convener, Criminal Law Committee, and Alan McCreadie, 
Deputy Director of Law Reform, Law Society of Scotland; 
 

and then from— 
 

Peter Duff, Professor of Criminal Justice, University of Aberdeen; 
 
Chief Constable David Strang, Lothian and Borders Police, and Chief 
Superintendent Paul Main, Strathclyde Police, Association of Chief Police 
Officers in Scotland; 
 
Gerard Sinclair, Chief Executive, Scottish Criminal Cases Review 
Commission. 
 

3. Criminal Cases (Punishment and Review) (Scotland) Bill: The Committee 
will further consider its approach to the scrutiny of the Bill at Stage 1. 

 
4. Female Offenders: The Committee will review its fact-finding visits to HMP and 

YOI Cornton Vale, HMP Edinburgh and the 218 Centre for Women Offenders in 
Glasgow and consider any future work. 



J/S4/11/18/A 

 
 

Peter McGrath 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 



J/S4/11/18/A 

The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by SPICe 
 

J/S4/11/18/1  

Agenda item 3  

Paper by the Clerk (private paper) 
 

J/S4/11/18/2 (P) 

Paper for information  

Letter from the Cabinet Secretary for Justice on prison 
visiting committees 
 

J/S4/11/18/3 
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Justice Committee 

 
18th Meeting, 2011 (Session 4), Tuesday 13 December 2011 

 
The Carloway Review 

 
Abolition of the Requirement for Corroboration: 

Potential Impact on Prosecutions 
 

Annex A of the Carloway Review report states that: 
 

“The Review wished to gain some understanding of the possible effect of the 
current requirement of Scots criminal law for essential facts to be proved by 
corroborated evidence.  To aid the Review in this, the Crown Office and 
Procurator Fiscal Service (COPFS) was asked to consider whether they held 
data that could be analysed to indicate what effect the abolition of the 
corroboration requirement might have.” (p 373) 
 

The annex goes on to set out various COPFS statistics for 2010.  These include 458 
cases, covering the calendar year 2010, where an accused person had been placed 
on petition (ie a case where prosecution under solemn procedure was anticipated) 
but the case had subsequently been marked „no further proceeding due to 
insufficient evidence‟. 
 
The following analysis was carried out in relation to those 458 cases: 
 

“Table 1 lists the cases, broken down by crime type, where an accused person 
had been placed on petition but his/her case was subsequently marked „no 
further proceeding due to insufficient evidence‟. These have then been 
remarked by the fiscals engaged in the research to determine whether the 
cases would have proceeded to trial on the basis that there would be a 
„reasonable prospect of conviction‟, were the requirement for corroboration not 
a factor. These cases cover the whole of Scotland for the 2010 calendar year.” 
(p 374) 
 

http://www.scotland.gov.uk/About/CarlowayReview/
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Table 1 

 

Total Sufficient without 
corroboration 

Reasonable 
prospect of 
conviction 

No. % No. % No. % 

Total 458 100 374 81.7 268 58.5 

Dishonesty 48 10.4 36 75 33 69 

Drugs 41 8.9 20 49 15 37 

Other 41 8.9 29 71 20 49 

RTA 1 0.2 1 100 1 100 

Sex - Non rape 13 2.8 10 77 7 54 

Sex - Rape 6 1.3 6 100 2 33 

Violence 308 67.2 272 88 190 62 
Source: Carloway Review report (p375) 

Whilst taking evidence from Lord Carloway on 29 November 2011, the Justice 
Committee sought further statistics placing the above figures on petition cases within 
the context of the total number of prosecutions under solemn procedure. 

The COPFS website provides some relevant information under the heading of „Case 
processing – last 5 years‟.  As noted above, cases where an accused is placed on 
petition involve ones where prosecution under solemn procedure is anticipated.  
Such prosecution may take place in either the sheriff courts or High Court.  The 
COPFS website includes the following information on court disposals under solemn 
procedure (figures for court disposals do not include cases marked for no further 
action): 

 sheriff court disposals (solemn procedure) = 4,375 in 2009/10; 4,348 in 
2010/11 

 High Court disposals = 582 in 2009/10; 558 in 2010/11 

 total solemn court disposals in 2009/10 = 4,957 

 total solemn court disposals in 2010/11 = 4,906 

The information is broken down by financial rather than calendar year (as used in 
Annex A of the Carloway Review report).  Comparing the two sets of data: 

 Annex A indicates that there were 458 cases in 2010 where an accused was 
placed on petition but the case was subsequently marked „no further 
proceedings due to insufficient evidence‟ and that there was, if the 
requirement for corroboration had not existed, a reasonable prospect of 
conviction in relation to 268 of those cases 

 the above may have led to 268 more prosecutions in the solemn courts 
proceeding to some form of court disposal 

 the COPFS website indicates that the actual total number of solemn court 
disposals were 4,957 in 2009/10 and 4,906 in 2010/11 

http://www.copfs.gov.uk/About/corporate-info/Caseproclast5
http://www.copfs.gov.uk/About/corporate-info/Caseproclast5
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It should, of course, be noted that: 

 cases which might have been prosecuted under solemn procedure, if the 
requirement for corroboration did not exist, may not even make it to the stage 
of a petition.  This is to some extent (in relation to sexual offence cases) 
reflected in additional data set out in Annex A 

 the above only covers solemn procedure cases 

Frazer McCallum 
Senior Researcher 
Justice & Social Affairs Research Unit 
8 December 2011 
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Justice Committee 
 

18th Meeting, 2011 (Session 4), Tuesday 13 December 2011 
 

Letter from the Cabinet Secretary for Justice 
 

Prison Visiting Committees 
 
The Scottish Government is committed to simplifying and streamlining the public 
sector landscape.  The public need services that are effective, professional and 
deliver clear outcomes.  As you know, we are consolidating the eight police and eight 
fire and rescue services into single national services.  In other policy areas, we have 
taken steps to merge the Scottish Arts Council and Scottish Screen in the new 
organisation - Creative Scotland - as well as abolish a range of public bodies 
including the Historic Environment Advisory Council for Scotland, the Building 
Standards Advisory Committee, and the Fire Service Inspectorate.  We have 
reduced the number of public bodies from 199 in 2007 to 144 today, with plans to 
reduce further to 113 by 2012.  The SNP’s election manifesto makes clear 
commitments in this regard. 
 
In this context, since taking office in 2007, the current administration has been 
considering the role and function of prison visiting committees.  The Government has 
sought to collect evidence on the best way of ensuring that prisons are being run 
well, with due regard for prisoners’ rights, and in a way that acknowledges the widely 
varying needs of the prisoner population. 
 
Most recently, a consultation on the future of independent monitoring of prisons 
suggested that there was widespread support from those who responded for a 
continuing role for visiting committees.  However, the majority of respondents were 
from visiting committees themselves, and, overall, the exercise did not produce 
decisive evidence in favour of keeping the current structures.    
 
I am on record as saying how grateful I am for the dedication and service of 
volunteers in all areas of public service, including the visiting committees.  Such 
service is an essential part of what makes for a decent society. 
 
However, I have now considered and balanced the range of views expressed to me, 
including in the consultation, and I have decided that, in respect of prisons, we stand 
to deliver better outcomes by replacing the current structure of the 16 Prison Visiting 
Committees with a new dedicated independent advocacy service for prisoners. HM 
Chief Inspector of Prisons, Brigadier Hugh Monro has welcomed the creation of a 
prisoner advocacy service saying it is a positive move, which reflects the needs of 
today’s prison population. 
 
The new service will support prisoners who may otherwise have difficulty using 
established routes to access mainstream services, with the aim of improving prisoner 
links with the community. It will be run by a consortium of third sector organisations.  
We will put this service out for tender in the spring.  The Association of Visiting 
Committees, or any other group that established itself as a not-for-profit organisation 
would be eligible to bid for this tender.    



 
J/S4/11/18/3 

2 
 

 
Visiting Committees were established in the 19th Century when prisoner care was 
significantly different from the current day.  Over this time the prison landscape has 
changed and it is right that the support for prisoners should do so too.  Prisons today 
are more accountable, transparent and open than when the Visiting Committees 
were first set up. HM Chief Inspector of Prisons carries out routine inspections, 
announced and unannounced follow up inspections and provides a detailed report 
with recommendations.  There is also a wide range of service providers who 
regularly visit and work in prisons who deal with prisoners on a regular basis.  The 
skills set for the advocacy service will require the provider to have a local knowledge 
of working with offenders and will require them to support prisoners in improving 
communication with families; literacy issues; referrals in and out of prison; establish 
links with the local community and prisoners returning to communities. Service 
providers will have both advocacy experience and qualifications where appropriate.   
 
We envisage that the new service will replace the visiting committees in the late 
summer/early autumn, subject to Parliament approving the necessary order under 
section 14 of the Public Service Reform (Scotland) Act 2010, as well as amendments 
to the Prison Rules.  The draft order under the 2010 Act will of course be subject to 
scrutiny by the Justice Committee, and I look forward to the Committee’s detailed 
consideration of our proposals.  
  
I am today issuing a letter to all the Visiting Committee members informing them of 
my decision, and thanking them for their service.  I attach a copy of this letter for 
ease of reference [Annexe A], together with the analysis of the recent consultation 
on visiting committees. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
5 December 2011 
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Annexe A 
 

Letter from the Cabinet Secretary for Justice to all Visiting Committee 
members 

 
I am writing to you to inform you of the outcome of the consultation on independent 
monitoring of prisons and have attached a copy of the Analysis Report for your 
information.   
 
I would firstly like to thank you for your hard work and dedication in the role you carry 
out as a volunteer, I appreciate the time, effort and commitment that you have 
brought to your role.  I place a high personal value on the role that is played by those 
who make the commitment to volunteer in the pursuit of public service. I appreciate 
this has been an uncertain time for you as you waited for the outcome of the recent 
consultation. I thank you for your patience in this regard and I am pleased that I can 
now confirm the decision I have made and the thinking behind that decision. 
 
I am sure that you will share my view that it is crucial that prisoners have the right to 
an independent service to raise issues they have regarding their treatment and 
rehabilitation, and also to be confident that these issues are dealt with effectively.  I 
have carefully considered and balanced the wide range of views expressed in the 
consultation and have concluded that the evidence supports my decision that the 
time is now right to replace the current function of the Visiting Committees to reflect 
the changing environment in which we operate. 
 

The current service will be replaced by a dedicated independent prisoner advocacy 
service which will be delivered by a consortium of third sector organisations across 
the whole prison estate.  I am committed to continually improving our public sector 
and ensuring it operates to maximum efficiency and this change is one part of a 
wider set of reforms, including moving to a single Police Service, and a single Fire 
and Rescue Service, as well as other changes to rationalise the number of public 
bodies and simplify the landscape. This new service will support prisoners who may 
otherwise have difficulty using established routes to access mainstream services, 
with the aim of improving prisoner links with the community. 
 
Visiting Committees were established in the 19th Century when prisoner care was 
significantly different from the current day.  Over this time the prison landscape has 
changed and it is right that the support for prisoners should do so too.  Prisons today 
are more accountable, transparent and open than when the Visiting Committees 
were first set up. HM Chief Inspector of Prisons carries out routine inspections, 
announced and unannounced follow up inspections and provides a detailed report 
with recommendations.  There is also a wide range of service providers who 
regularly visit and work in prisons who deal with prisoners on a regular basis.  The 
skills set for the advocacy service will require the provider to have a local knowledge 
of working with offenders and will require them to support prisoners in improving 
communication with families; literacy issues; referrals in and out of prison; establish 
links with the local community and prisoners returning to communities. Service 
providers will have both advocacy experience and qualifications where appropriate. 
The advocacy service will visit the prison on a regular announced basis. The 
tendering process for the service will commence early in 2012 and I envisage the 
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new service to be up and running later in the year.  Until the new service is in place 
Visiting Committees will continue to operate as they currently do.  My officials will 
provide updates on proposals and timings as they develop. 
 
In reaching my decision I weighed the evidence from a wide range of sources. The 
view of prisoners themselves was an important element in reaching that decision.  In 
addition to the formal consultation, my officials facilitated prisoner focus groups, 
speaking with approximately 150 prisoners from four different prisons. The prisoners 
involved in the focus groups made it clear that they would be in favour of a dedicated 
service that they could use to speak to about issues which are of concern to them 
and which could provide advice and support independent of the Scottish Prison 
Service.  The Analysis report can be found on the Scottish Government website at 
www.scotland.gov.uk/Publications/2011/12/01141729/0  
 
Again, I would like to take this opportunity to thank you again for your dedicated work 
and commitment and I wish you well in any future or continuing role you play in 
volunteering in the delivery of public service. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
5 December 2011 
 

http://www.scotland.gov.uk/Publications/2011/12/01141729/0
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